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Issue: Beverage Supplier Contract
Date: February 7, 2023
Submitted By: Matt Crouse, Director of Parks and Recreation

Background

2023 is a renewal year for our beverage supplier contract. In late 2022 an RFP for beverage bottling and
related services was put out requesting proposals from companies that could provide bottled drinks
(such as soda pop, bottled water, athletic drinks, tea, etc.). The parks department purchases bottled
drink from Ozark Coca-Cola Bottling Company for re-sale as concessions items. The X Center and city
buildings have vending machines available and is provided with refrigerators for cooling these drinks in
our concession facilities as a part of the agreement.

Analysis

We received only one proposal from Ozark Coca-Cola Bottling Company. This proposal is very similar to
the previous contract agreement that is expiring. We have had a good working relationship with Ozark
Coca-Cola Bottling Company for several years and look forward to continuing to work with them in the

future.

Recommendation

It is staff’'s recommendation to accept this contract as proposed for bottling services. The duration of
this contract is 2 years with the ability to extend the contract for up to 3 additional one-year terms.

Thank you for your consideration and | would be happy to answer any questions you may have.

Respectfully,

Matt Crouse
Director, Parks and Recreation
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RESOLUTION NO. 2023-05

A RESOLUTION OF THE COUNCIL OF THE CITY OF NIXA AUTHORIZING THE CITY
ADMINISTRATOR TO EXECUTE A CONTRACT WITH OZARK COCA-COLA
BOTTLING COMPANY FOR SINGLE BOTTLED BEVERAGES AND RELATED
SERVICES.

WHEREAS City staff have solicited proposals for single bottled beverages and
related services; and

WHEREAS at the conclusion of the solicitation process, City staff determined that
Ozark Coca-Cola Bottling Company, submitted the best proposal; and

WHEREAS City Council desires to authorize the execution of the Contract,
attached hereto as “Resolution Exhibit A,” for the purpose described therein.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF
NIXA, AS FOLLOWS, THAT:

SECTION 1: The City Administrator, or designee, is hereby authorized to execute
the Contract attached hereto, and incorporated herein by this reference, as “Resolution
Exhibit A,” with Ozark Coca-Cola Bottling Company. Said Contract shall be in
substantially similar form as the document attached hereto as “Resolution Exhibit A.”

SECTION 2: The City Administrator and the officers of the City are hereby
authorized to do all things necessary or convenient to carry out the terms and intent of
this Resolution.

SECTION 3: This Resolution shall be in full force and effect from and after its final

passage by the City Council and after its approval by the Mayor, subject to the provisions
of section 3.11(g) of the City Charter.

ADOPTED BY THE COUNCIL THIS 13" DAY OF February 2023.

ATTEST:

PRESIDING OFFICER CITY CLERK

APPROVED BY THE MAYOR THIS DAY OF , 2023.
ATTEST:

MAYOR CITY CLERK
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RESOLUTION NO. 2023-05

APPROVED AS TO FORM:

CITY ATTORNEY
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RESOLUTION EXHIBIT A

ROUTE ORDER: Gonfractor signs, route to City Clerk, City Admin signs two originals, Clerk adds date, City Attorney signs, return onel
original by mail to Organization and City Clerk retains one original.

|EFFECTIVE DATE: TERMINATION DATE: CONTRACT NUMBER:

( ) NEW CONTRACT () ADDENDUM NO. __

CITY CONTRACTOR
Name: City of Nixa, Missouri Name: Ozarks Coca-Cola Bottling Co.
Address: 715 W. Mt. Vernon St., PO Box 395 Address: 1777 N. Packer Rd.
Nixa, MO 65714 Springfield, MO 65803
Phone: 417.725.3785 Phone: 417-599-4213
Attn: Matt Crouse Dept: Parks & Recreation Attn: Mark Glenn
Email:mcrouse@nixa.com Email: mglenn@cocacolaozarks.com

SERVICES CONTRACT

THIS SERVICES CONTRACT (“Contract”) is made and entered into upon its execution by the
parties identified above.

WHEREAS the City, after conducting a Request for Proposal salicitation process, referenced as
RFP-045-2022/Parks desires to engage Contractor to perform certain services; and WHEREAS
the City desires to engage Contractor to perform such services under the terms and conditions of this
Contract; and

WHEREAS contractor desires to perform such services under the terms and conditions of this
Contract.

NOW, THEREFORE, for the considerations herein expressed, it is mutually agreed by and
between the City and the Contractor as foliows:

1. Services. The City agrees to engage the services of the Contractor and the Contractor agrees
to perform said Services in accordance with the standard of care, skill, and expertise ordinarily used by
other members of Contractor's profession in petrforming similar services. The Services are described
in Exhibit A, which is attached hereto and incorporated herein by this reference. Contractor shall furnish
all supervision, labor, tools, equipment, materials, and supplies necessary to perform the Services at
Contractor's own expense in accordance with the contract documents, any applicable City ordinances,
and any applicable state or federal laws.

2, Addition to Services. The City may add to the Contractor's services or delete therefrom
services, provided that the total cost of such work does not exceed the total cost authorized herein. The
Contractor shall undertake such changed activities only upon the written direction of the City. All such
directives and changes shall be in written form and shall be accepted and countersigned by the
Contractor.

3. Personnel. The Contractor represents that Contractor shall secure at Contractor's own
expense; all personnel required to perform the services called for under this Contract by Contractor.
Such personnel shall not be considered employees of the City. All of the services required hereunder
shall be performed by the Contractor or under Contractor's direct supervision and all personnel
engaged in the work shall be fully qualified and shall be authorized under state and local law to perform
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such services. None of the work or services covered by this contract shall be subcontracted without the
prior written approval of the City.

4,

5.

Term. This Contract shall terminate on 12/31/2024.

Renewals, The term of the contract is for (2) two years. The City may, at its option, exiend the
contract for up to (3) three additional one-year terms, provided that:

a. The terms of the extension are in writing;

b. The extension is executed by the Contractor and City; and

c. City funds are appropriated for such purpose.
Payment.
a. Conditioned on acceptable performance. Provided that Contractor performs the

services in the manner set forth herein, the City shall pay the Contractor in accordance with the
rate set forth in Exhibit B, which shall constitute full and complete compensation for the
Contractot's work provided. No partial payment to the Contractor shall operate as approval of
acceptance of work done. Such compensation shall be paid in progress payments, as
established by the City, subject to receipt of a requisition for payment and a statement of work
provided by the Contractor and Contract by both the City and the Contractor that the Contractor
has fully performed the work to be paid for in such progress payments in conformance with the
contract.

7. Termination.

8.

a. Termination for breach. Failure of Contractor to fulfill Contractor’s obligations under this
Contract in a timely and satisfactory manner in accordance with the terms of this Contract shalll
constitute a breach of the Contract, and the City shall thereupon have the right to immediately
terminate the Contract. The City shall give written notice of termination to the Contractor. In the
event of any litigation arising from breach of this Contract, the City shall be entitled to recover
from the Contractor all reasonable costs incurred for such litigation, including staff time, court
costs, attorney fees, and all other related expenses incurred in such litigation.

b. Termination for Convenience. Either party shall have the right at any time upon 90 days
written notice to the other to terminate and cancel this Contract, without cause, for convenience.
In such event final payment to the Contractor shall be limited to services provided by the
Contractor as of the effective date of said termination.

c. Non-appropriation. This Contract shall be terminated upon the failure of the City Council
of City to appropriate funds for this Contract in any term of said Contract.

City's Right to Proceed. In the event this Contract is terminated, the City may take over the

work and prosecute the same to completion, by contract or otherwise, and Contractor and its sureties
shall be liable to the City for any costs over the amount of this Contract thereby occasioned by the City.
In any such case, the City may take possession of, and utilize in completing the work, such materials,
appliances and structures as may be on the work site and are necessary for completion of the work.
The foregoing provisions are in addition to, and not in limitation of, the rights of the City under any other
provisions of the contract, city ordinances, and state and federal laws.
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9. Conflict of Interest. Contractor certifies that no member or officer of its firm or organization is
an officer or employee of the City of Nixa, Missouri, or any of its boards or agencies, and further that
no officer or employee of the City has any financial interest in this contract which would violate any
applicable federal regulations or the provisions of RSMo Section 105.450 et seq.

10. Assignment. The Contractor shall not assign any interest in this Contract and shall not transfer
any interest in the same (whether by assignment or novation), without prior written consent of the City,
provided, however, that claims for money due or to become due to the Contractor from the City under
this Contract may be assigned to a bank, trust company, or other financial institution without such
approval. Notice of such assignment or transfer shall be furnished in writing promptly to the City and
the bond surety. Any such assignment is expressly subject to all rights and remedies of the City under
this Contract, including the right to change or delete activities from the Contract or to terminate the
same as provided herein, and no such assignment shall require the City to give any notice to any such
assignee of any actions which the City may take under this Contract.

11. Nondiscrimination. The Contractor agrees in the performance of this contract not to
discriminate on the ground or because of race, creed, color, national origin or ancestry, sex, religion,
handicap, age, status as a protected veteran or status as a qualified individual with a disability, or
political opinion or affiliation, against any employee of Contractor or applicant for employment and shall
include a similar provision in all subcontracts let or awarded hereunder. The parties hereby incorporate
the requirements of 41 C.F.R. §§ 60-1.4(a)(7), 29 C.F.R. Part 471, Appendix A to Subpart A, 41 C.F.R.
§ 60-300.5(a) and 41 C.F.R. § 60-741.5(a), if applicable.

a. This Contractor and subcontractor shall abide by the requirements of 41 C.F.R. § 60-
300.5(a). This regulation prohibits discriminations against qualified protected veterans, and
requires affirmative action by covered prime contractors and subcontractors to employ and
advance in employment qualified protected veterans.

b. This Contractor and subcontractor shall abide by the requirements of 41 C.F.R. § 60-
741.5(a). This regulation prohibits discrimination against qualified individuals on the basis of
disability and requires affirmative action by covered prime Contractors and subcontractors to
employ and advance in employment qualified individuals with disabilities.

12. Occupational License. The Contractor shall obtain and maintain an occupational license or
business registration with the City of Nixa, Missouri, if required by city code and any required state or
federal requirement. The cost for this occupational license shall be borne by the Contractor. No contract
will be executed by the City until this occupational license has been obtained.

13. Insurance Requirements. Without limiting any of the other obligations or liabilities of the
Contractor, the Contractor shall secure and maintain at its own cost and expense, throughout the
duration of this Contract and until the work is completed and accepted by the City, insurance of such
types and in such amounts as may be necessary to protect it and the interests of the City against all
hazards or risks of loss as hereunder specified or which may arise out of the performance of this
‘Contract. The form and limits of such insurance, together with the underwriter thereof in each case, are
subject to approval by the City. Regardless of such approval, it shall be the responsibility of the
Contractor to maintain adequate insurance coverage at all times during the term of this Contract. Failure
of the Contractor to maintain coverage shall not relieve it of any contractual responsibility or obligation
or liability in general or under this Contract.

The certificates of insurance, including evidence of the required endorsements hereunder or
the
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policies, shall be filed with the City within 10 days after the date of the receipt of Notice of Award of the
Contract to the Contractor and prior to the start of work. All insurance policies shall require that the
insurance company in question provide 30 days written notice prior to modification or cancellation of
such insurance. Such notices shall be mailed, certified mail, return receipt requested, to the address
for the City listed at the top of this Contract.

As of January 1, 2022, the minimum coverage for the insurance referred to herein shall be as set out
below:

a. Workers' Compensation — Statutory coverage per RSMo. 287.010 et seq. Employer’s
Liability — $1,000,000.00

b. Commercial General Liability Insurance, including coverage for Premises, Operations,
Products and Completed Operations, Contractual Liability, Broad Form Property Damage,
Independent Contractors, Explosion, Collapse, and Underground Property Damage and
blasting if blasting is required. Such coverage shall apply to bodily injury and property
damage on an “Occurrence Form Basis” with limits of at least Three Million Two Hundred Fifty-
Eight Thousand Three Hundred Sixty-Eight and no/100 Dollars ($3,258,368.00) for all claims
arising out of a single accident or occurrence and at least Four Hundred Eighty-Eight
Thousand Seven Hundred Fifty-Five and no/100 Dollars ($488,755.00) with respect to injuries
and/or death of any one person in a single occurrence and an amount not less than at least
$1,000,000 for all claims to property arising out of a single occurrence and at least $100,000
to any one owner with respect to damages to property. Contractor agrees that the proceeds
of such insurance policy shall first be used to pay any award, damages, costs, and/or
attorneys’ fees incurred by or assessed against City, its employees, officers and agents,
before payment of any award, damages, costs or attorney’s fees of Contractor, its
employees, officers or agents. Contractor agrees to cause its insurer to name City as an
additional insured on such insurance policy, including the City as an additional insured for
coverage under its products-completed operations hazard, and said policy shall be primary
and noncontributory.

c. Automobile Liability Insurance covering bodily injury and property damage for owned,
non-owned and hired vehicles, with limits of at Three Million Two Hundred Fifty-Eight Thousand
Three Hundred Sixty-Eight and no/100 Dollars ($3,258,368.00) for all claims arising out of a
single accident or accurrence and at least Four Hundred Eighty-Eight Thousand Seven
Hundred Fifty-Five and no/100 Dollars ($488,755.00) with respect to injuries and/or death of
any one person in a single accident or occurrence.

d. Subcontracts. In case any or all of the performance of this Contract is sublet, the
Contractor shall require the subcontractor to procure and maintain all insurance required in
subparagraphs (a), (b} and (c) hereof and in like amounts. Contractor shall require any and all
subcontractors with whom it enters into a contract to perform work on this project to protect the
City through insurance against applicable hazards or risks and shall, upon request of the City,
provide evidence of such insurance.

e. Notice. The Contractor and/or subcontractor shall furnish to the City prior to beginning
the work contemplated by this Contract, the policy as specified in subparagraph (d), and
satisfactory proof of bearing all the insurance required by this Contract, with the provision that
policies shall not be canceled, modified or non-renewed without 30 days written notice to the
City.

f. Legislative or Judicial Changes. In the event the scope or extent of the City's tort liability
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as a governmental entity as described in Section 537.600 through 537.650 RSMo is broadened
or increased during the term of this Contract by legislative or judicial action, the City may
require Contractor, upon 10 days written notice, to execute a contract addendum whereby the
Contractor agrees to provide, at a price not exceeding Contractor's actual increased premium
cost, additional liability insurance coverage as the City may require to protect the City from
increased tort liability exposure as the result of such legislative or judicial action. Any such
additional insurance coverage shall be evidenced by an appropriate certificate of insurance
and shall fake effect within the time set forth in the addendum.

14. Contractor’s responsibility for subcontractors. The Contractor shall be fully responsible to
the City for the acts and omissions of its subcontractors, and of persons either directly or indirectly
employed by them, as Contractor is for the acts and omissions of persons it directly employs. Contractor
shall cause appropriate provisions to be inserted in all subcontracts relating to this Contract, to bind all
subcontractors to Contractor by all the terms herein set forth, and insofar as applicable to the work of
subcontractors and to give Contractor the same power regarding termination of any subcontract as the
City may exercise over Contractor under any provisions of this contract. Nothing contained in this
contract shall create any contractual relation between the subcontractor and the City.

15. General Independent GContractor Clause. This Coniract does not create an
employee/employer relationship between the parties. It is the parties' intention that the Contractor shall
be an independent contractor and not the City's employee for all purposes, including, but not limited to,
the application of the Fair Labor Standards Act, minimum wage and overtime payments, Federal
Insurance Contribution Act, the Social Security Act, the Federal Unemployment Tax Act, the provisions
of the Internal Revenue Code, Missouri revenue and taxation laws, Missouri workers' compensation,
and unemployment insurance laws. The Contractor shall retain sole and absolute discretion as to the
judgment and manner and means of carrying out the Contractor's activities and responsibilities
hereunder. The Contractor agrees that it is a separate and independent enterprise from the public
employer, that it has a full opportunity to find other business, that it has made its own investment in its
business, and that it will utilize a high level of skill necessary to perform the work. This Contract shall
not be construed as creating any joint employment relationship between the Contractor and the City,
and the City shall not be liable for any obligation incurred by the Contractor, including but not limited to
unpaid minimum wages and/or overtime premiums.

16. Liability and Indemnity.

a. In no event shall the City be liable to the Contractor for special, indirect, or consequential
damages, except those caused by the City’s gross negligence or willful or wanton misconduct
arising out of or in any way connected with a breach of this contract. The maximum liability of
the City shall be limited to the amount of money to be paid or received by the Contractor under
this contract.

b. The Contractor shall defend, indemnify and save harmless the City, its elected or
appointed officials, agents and employees from and against any and all liability, suits, damages,
costs (including attorney fees), losses, outlays and expenses from claims in any manner caused
by, or allegedly caused by, or arising out of, or connected with, this contract, or the work or any
subcontract thereunder (the Contractor hereby assuming full responsibility for relations with
subcontractors), including, but not limited to, claims for personal injuries, death, property
damage, or for damages from the award of this contract to Contractor, notwithstanding any
possible negligence, whether sole or concurrent, on the part of the City, its officials, agents and
employees.
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C. The Coniractor shall indemnify and hold the City harmless from all wages or overtime
compensation due any employees in rendering services pursuant to this Contract or any
subcontract, including payment of reasonable attorneys’ fees and costs in the defense of any
claim made under the Fair Labor Standards Act, the Missouri Prevailing Wage Law or any other
federal or state law.

d. The indemnification obligations of Contractor hereunder shall not be limited by any
limitations as to the amount or type of damages, compensation or benefits payable by or for the
Contractor, under any federal or state law, to any person assetting the claim against City, its
elected or appointed officials, agents, and employees, for which indemnification is sought.

e. The indemnification obligations herein shall not negate, abridge or reduce in any way any
additional indemnification rights of the City, its elected or appointed officials, agents and
employees, which are otherwise availabte under statute, or in law or equity.

f. Contractor affirms that it has had the opportunity to recover the costs of the liability
insurance required in this Contract in its contract price. Contractor's obligation under this
Contract to defend, indemnify, and hold harmless any person from that person’s own negligence
or wrongdoing is limited to the coverage and limits of the applicable insurance required of the
Contractor under this Contract,

d. The Contractor shall indemnify and hold the City harmless for any penalties, fines, fees
or costs, including costs of defense, which are charged or assessed by any Federal, state or
local agency including, but not limited to, Environmental Protection Agency or Department of
Natural Resources.

17. Contract Documents. The entire Confract of the parties shall consist of the following
documents:

a. This Contract
b. Exhibit A- Scope of Work
c. Exhibit B- Fee Schedule/Rate Sheet

The above listed documents are attached hereto and incorporated by their reference herein as though
fully set forth herein. No modification, amendment, or waiver of any of the provisions of this Contract
shall be effective unless in writing specifically referring hereto and signed by both parties.

18. Nonresident/Foreign Contractors. The Contractor shall procure and maintain during the life of
this Contract:

a. If the Contractor is a foreign corporation, a certificate of authority to transact business in
the State of Missouri from the Secretary of State, unless exempt pursuant to the provisions of
Section 351.570 RSMo.

b. A certificate from the Missouri Director of Revenue evidencing compliance with the
transient employer financial assurance law, unless exempt pursuant to the provisions of Section
285.230 RSMo.

19. Notices. All notices required or permitted hereinunder and required to be in writing may be given
by Electronic Mail or by first class mail addressed to City and Contractor at the addresses shown above.
The date of delivery of any notice given by mail shall be the date faliing on the second full day after the
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day of its mailing. The date of delivery of notice by Electronic Mail transmission shall be deemed to be
the date transmission occurs, except where the transmission is not completed by 5:00 p.m. on a regular
business day at the terminal of the receiving party, in which case the date of delivery shall be deemed
to fall on the next regular business day for the receiving party.

20. Right to Audit. Contractor agrees to furnish sufficient supporting details as may be required by
the City to support any charges or invoices submitted to the City for payment under this Contract.
Contractor shall make available for the City’s inspection all records covering or relating to charges
submitted to the City for payment. Contractor shall make appropriate adjustments in the event that
discrepancies are found. The City shall have the right to audit the Contractor's records pertaining to the
Services for a period of three (3) years after final payment.

21. Compliance with Laws. Contractor agrees to comply with all applicable federal, state and local
laws or rules and regulations applicable to the provision of services and products hereunder. Contractor
affirmatively states that payment of all local, state, and federal taxes and assessments owed by
Contractor is current.

22,  City Benefits. The Contractor shall not be entitled to any of the benefits established for the
employees of the City nor be covered by the Worker's Compensation Program of the City.

23. Jurisdiction. This Contract and every question arising hereunder shall be construed or
determined according to the laws of the State of Missouri. Should any part of this Contract be litigated,
venue shall be proper only in the Circuit Court of Christian County, Missouri.

24. Affidavit for Contracts Over $5,000.00. That pursuant to Missouri Revised Statute Sections
285.525 through 285.550, if this contract exceeds the amount of $5,000.00 and Contractor is
associated with a business entity, Contractor shall provide an acceptable notarized affidavit stating that
the associated business entity is enrolied in and participates in a federal work authorization program
with respect to the employees working in connection with the contracted services, and that said
business entity does not knowingly employ any person who is an unauthorized alien in connection with
the contracted services. Additionally, Contractor must provide documentation for said business entity
evidencing current enrollment in a federal work authorization program.
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IN WITNESS WHEREOF, the Parties have set their hands on the day and year
stated herein.

THE CITY OF NIXA, MISSOURI CONTRACTOR
W o "

Jimmy Liles, City Administrator MA/(/C é’ /\_)
LEW
Printed Name
Date: SHLES M HAoA X
Title
ATTEST:

Date: {////ZOZ?

Rebekka Coffey, City Clerk

Approved as to form:

Cviis, SSste™

Nick Woodman, City Attorney Printed Name
oy Accoont Moause r
Director of Finance Certification: Title ’ J

| certify that this contract is within the
purpose of the appropriation to which itis
to be charged and that there is an
unencumbered balance to the credit of
such appropriation sufficient to pay
therefore, and that the appropriate
accounting entries have been made.

Jennifer Evans, Director of Finance
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EXHIBIT A

SCOPE OF WORK

Contractor shall provide single bottled beverages, and related services, to the City, where
vending machines for such purpose are located, current locations for single bottied
beverages are City Hall, Public Works, Parks concessions at The X Center and remote
concessions at nearby parks and sports venues. In addition, Contractor shall:

a. Provide the following equipment and support:

Double door coolers

Small double door coolers
Single door coolers
Self-serve vending machines

S

b. keep all vending and concessions fully supplied with respect to all cans, bottles, syrups,
carbonation, and all other necessary supplies.

The selling price of ail products shall be as established in Exhibit B of the Agreement.
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Contact Information Ship To Information

Contact: Stephanie Ewing Contact: Matt Crouse

Address:Purchasing Address:Parks & Recreation
715 W. Mt. Vernon St. 701 N. Taylor Way
Nixa, MO 65714 Nixa, MO 65714

Phone: (417) 449-0555
Email: sewing@nixa.com
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Award Lines

| Please list the percentage amount of vending gross sales offered to the City.

Quantity: 1 UOM: Percentage offered Unitprice:l $40.00| TotaE:l $40.00i

2 Piease list the Amount charged per bottle.

| Quantity: __ 1 uOM: EA-Botties Unit price: | $.99| Total:| $.99]

3| Please list the Amount charged per can.

Quantity: 1 UOM: EA-Can Unit price:l $.45| Total:l $.45|

Please list the Amount charged per 120z serving.

. |Quantity: _ 1 UOM: EA-Bag in Box Unit price: | $31| Totak| $.31

5/ Please list the Amount charged per bottle.

- Quantity: _ 1 UOM: EA-Water Unit price:| $.62| TotaE:l $.62|

Please list the amount of lump sum fee for naming rights.

| Quantity: 1 UOM: Lump Sum Unit price:l $.00| Total: | $.00|
7 Please indicate the minimum sponsorship donation amount to be paid to the City gach year.
- |Quantity: 1 UOM: Each year Unit price: l $1,500.00 | Total: | $1,500.00 |
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