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Issue: A RESOLUTION OF THE NIXA CITY COUNCIL ACCEPTING A 

PERFORMANCE SECURITY FROM A SUCCESSOR DEVELOPER OF THE 
AUBURN HEIGHTS SUBDIVISION FOR CERTAIN SIDEWALK 
IMPROVEMENTS 

 
Date:   September 13, 2021 
 
Submitted By: Garrett Tyson, Director of Planning and Development 
 
 
 
Background 
 
The Auburn Heights subdivision is a mixed-use major subdivision in the City of Nixa, Missouri 
containing 14 lots in the General Commercial (GC) and R-1 Single-Family zoning districts. 
 
The preliminary plat of the Auburn Heights subdivision was approved in January 2020 and a 
financial security for the value of all planned public improvements was provided for in the form of 
an irrevocable letter of credit (ILOC) to allow for the filing of the final plat according to the 
provisions of Section 115-76 of the Nixa City Code.  The final plat of the Auburn Heights subdivision 
was recorded in June 2020.  Section 115-76 allows for the developer to complete the required 
public improvements within one year of the filing of the ILOC or else the City will utilize the 
secured funds to complete it. 
 
An extension of the timeframe to complete the public improvements for this subdivision was 
authorized by the City Council in April 2021.  The developer is nearly complete with the required 
public improvements and has until November 2021 to do so.  The 12 single-family residential lots 
have been sold to a homebuilder who intends to commence construction on all 12 lots immediately.  
Six single-family residential building permits have already been issued to this homebuilder. 
 
In an effort to avoid wasting nearly $10,000 of materials and labor on sidewalk that will 
subsequently be damaged and replaced by the homebuilder, an ILOC has been submitted to the 
City by the homebuilder as a “successor developer” so that the original developer may be released 
from the obligation of constructing the sidewalks before the upcoming November deadline. 
 
Analysis 
 
Section 115-80 of the Nixa City Code authorizes the transfer of responsibility for public 
improvements from one developer to a successor developer upon the acceptance of a financial 
security of those public improvements. 
 
Presently, the original developer of the Auburn Heights subdivision is required to construct 
sidewalks within the next several weeks before being released from their obligations to the City.  
However, in this case, there is good reason to believe that this sidewalk will almost immediately be 
destroyed by the homebuilder in the process of building the homes and then subsequently replaced 
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within months.  Because we are aware of the high probability of this wasteful outcome, City staff is 
motivated to find ways to avoid it. 
 
Allowing the original developer to transfer the responsibility for the sidewalks to the homebuilder 
and accepting an ILOC for the full value of those sidewalks will avoid the waste of the sidewalks.  
The homebuilder has already submitted an ILOC for the full value of the sidewalks and this 
resolution will authorize the acceptance of the security and the transfer of the responsibility for the 
sidewalks.  The original developer will remain responsible for all remaining public improvements 
and the City is still holding a security for that work. 
 
Recommendation 
 
Staff recommends the approval of this resolution. 
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A RESOLUTION OF THE COUNCIL OF THE CITY OF NIXA DESIGNATING 1 
LINVILLE CONSTRUCTION, LLC, AS THE SUCCESSOR DEVELOPER 2 

 PURSUANT TO SECTION 115-80 OF THE NIXA CITY CODE FOR CERTAIN  3 
IMPROVEMENTS RELATED TO THE AUBURN HEIGHTS SUBDIVISION. 4 

_________________________ 5 
 6 
WHEREAS City Council, by the passage of Resolution No. 2020-011 on January 7 

13, 2020, approved the Preliminary Plat for the Auburn Heights Subdivision; and 8 
 9 
WHEREAS section 115-76 of the Nixa City Code allows for the approval of a 10 

final plat, before the installation of required public improvements, provided that the 11 
developer furnishes sufficient security; and 12 
 13 

WHEREAS a final plat for the Auburn Heights Subdivision was recorded on June 14 
5, 2020; and 15 

 16 
WHEREAS the City Council previously granted an extension of the timeframe to 17 

complete the public improvements for the subdivision by the passage of Resolution No. 18 
2021-043 on April 26, 2021; and 19 

 20 
WHEREAS to avoid wasting nearly $10,000 of materials and labor on the 21 

required sidewalk improvements due to the anticipated construction activities of the 22 
homebuilder, an irrevocable letter of credit has been provided by a homebuilder along 23 
with a request to be designated the successor developer of the sidewalk improvements; 24 
and 25 

 26 
WHEREAS pursuant to Section 115-80, the City Council is authorized to 27 

designate “successor developers” for certain public improvements when title to the 28 
parcels in a subdivision has been transferred from the original developer; and 29 

 30 
WHEREAS the Council desires to accept the irrevocable letter of credit provided 31 

by the homebuilder and desires to designate said homebuilder as the “successor 32 
developer” for purposes of the sidewalk improvements requires as part of the Auburn 33 
Heights Subdivision. 34 
 35 

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF 36 
NIXA, AS FOLLOWS, THAT: 37 
 38 

SECTION 1: The City Council, pursuant to Section 115-80 of the Nixa City Code, 39 
hereby transfers the responsibility of completing the sidewalk improvements required as 40 
part of the Auburn Heights Subdivision, said improvements being shown on the 41 
preliminary plat of said subdivision, approved by Resolution No. 2020-011, and on the 42 
final plat for said subdivision which was recorded with the Christian County Recorder of 43 
Deeds on or about June 5, 2020, to Linville Construction, LLC, who shall hereafter be 44 
considered the successor developer for said improvements.  45 

 46 
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SECTION 2: Additionally, City Council accepts the irrevocable letter of credit 47 
submitted by said successor developer for said improvements. Said irrevocable letter of 48 
credit is attached hereto as “Resolution Exhibit A,” and is hereby incorporated herein by 49 
this reference. Pursuant to section 115-76 of the Nixa City Code, the Council hereby 50 
extends the extends the deadline for completion of said sidewalk improvements to 51 
September 1, 2022.    52 
 53 

SECTION 3: This Resolution shall be in full force and effect from and after its 54 
final passage by the City Council and after its approval by the Mayor, subject to the 55 
provisions of section 3.11(g) of the City Charter.  56 

 57 
 58 

ADOPTED BY THE COUNCIL OF THE CITY OF NIXA THIS 13TH DAY OF 59 
SEPTEMBER 2021. 60 
 61 
 62 
ATTEST: 63 
 64 
________________________    __________________________ 65 
CITY CLERK       PRESIDING OFFICER 66 
 67 
 68 
APPROVED BY THE MAYOR THIS _______ DAY OF ___________________ 2021. 69 
 70 
 71 
ATTEST: 72 
         73 
________________________    __________________________  74 
CITY CLERK       MAYOR 75 
 76 
 77 
APPROVED AS TO FORM: 78 
 79 
________________________ 80 
CITY ATTORNEY          81 
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